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Introduction

The subject at hand is one which, in a sense, cannot be named. 
To name it is to judge it, both collectively and in its parts, and therein 
lies the challenge that is to be addressed. Terms such as “evasions” or 
“workarounds” label the user as derelict in responsibility, deficient in 
commitment, perhaps even on some level dishonest. Similarly, or more 
so, “subterfuge,” defined as “deceit used in order to achieve one’s goal.” 
Even worse are terms such as “loophole,” which implies both an over-
sight by the system – a near-heretical implication when applied to the 
Divine Torah – and exploitation on the part of the user; or “legal fiction” 
which imputes insincerity to both sides. Perhaps some of these negative 
impressions are justified, perhaps not; either way, usage of these terms 
prejudges the question and undercuts the investigation before us.

Further, to name the topic of this analysis is to presume that all its 
components are comparable, and that again shortchanges the endeavor. 
A fundamental question to be explored is why it is that some of these 
mechanisms – for serious lack of a better term – enjoy a loftier reputa-
tion than do others that are often mentioned in the same breath. Some 
of these approaches have been widely accepted by the Jewish people; 
some are harshly opposed; and others are utilized either begrudgingly 
or only under certain conditions. Understanding these varying recep-
tions is a central goal of this investigation. 
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In Hebrew, there is a term that is often employed in connection to 
our subject matter, and it itself contains ambiguity and multiple implica-
tions. The word “ha’aramah,” in one form or another, appears many times 
in rabbinic literature. At times, it connotes “evasion,” and imputes the 
dereliction mentioned above. It is evocative of the passage in the Talmud1 
that contrasts the earlier generations with the later ones regarding their 
attitudes about tithing their produce. The superior, earlier generations 
brought their produce into their houses through the main gate, clearly 
establishing an obligation to tithe. The latter generations would bring 
their produce in through the roof or the courtyard, thus technically 
avoiding the obligation that is described by the phrase “I have removed 
the consecrated from the house.”2 The Meiri deduces from this passage 
that the behavior of the latter generations was technically effective but 
still forbidden, writing that it is “assur l’ha’arim.”3 

In other contexts, ha’aramah has more of a neutral message to 
it, suggesting perhaps a “sidestepping,” a path that certainly does not 
embrace challenge, but maybe because there is a good or at least accept-
able reason to avoid that challenge. At times, the Talmud uses this word 
as part of a recommendation presented without judgment.4 

Indeed, early commentators suggested that the various forms of 
the word had sharply different meanings. The Rambam, cited by the 
Tosafot Yom Tov,5 asserts that a permissible tactic is called “aramah,” 
while one that is prohibited is called “mirmah.” However, the latter word 
is used in the Torah regarding our forefather Jacob,6 when he obtained 

1. Berakhot 35b.
2. Deut. 26:13.
3. See also Resp. Rav Poalim, YD, 5. However, from other sources (Pesachim 9a, Avodah 

Zarah 41b, Niddah 15b), it seems that this behavior is permissible even if not espe-
cially admirable, and the Talmud Yerushalmi (Ma’asrot 3:1) attributes this practice 
to tana’aim, and it is recorded as permissible in Mishneh Torah, Hil. Ma’asrot, 3:6. 

4. See e.g. mishnah, Ma’aser Sheni 4:4, although note that the Talmud Yerushalmi provides 
a justification, implying one is needed; see Mareh Panim and Pnei Moshe, and note 
the innovative interpretation of Resp. Chatam Sofer, OC 62. See also Shabbat 117b, 
where the need for a justification for a ha’aramah seems to be in dispute.

5. Temurah 5:1.
6. Gen. 27:35.
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the blessings from his father; accordingly, he maintains, there must be 
a difference between Biblical usage and rabbinic usage.7 

Indeed, the labeling of Jacob’s actions as mirmah, by his own father 
Isaac, does draw attention to the potential meanings of that form of the 
word. Rashi, citing the Midrash Rabbah, renders it “chokhmah” (as does 
Onkeles), perhaps understood best as “cleverness.” Ibn Ezra, however, 
takes it as an indication of falseness, prompting a strong objection from 
R. Ya’akov Tzvi Mecklenberg in his HaK’tav V’HaKabbalah, both to the 
criticism of Jacob and to the notion that Isaac would disparage him in 
that fashion. In response, he offers a lengthy discourse on the multiple 
meanings and forms of the word, and marshals scriptural and Targumic 
evidence that it can have not only neutral but positive meanings. Thus 
equipped, he sees Isaac’s description of Jacob’s behavior as an apprecia-
tion of a creative strategy that will ultimately bring about the optimal 
result for all involved (including Esau).

In some of the Talmudic sources, the word is used to represent 
outright deception, utilized to describe a possible abuse of a situation 
in which dishonesty will not be detected. For example, the Jerusalem 
Talmud8 discussed the case of one who finds chametz in his home after 
Pesach, and claims to have performed “bitul,” properly disassociating 
himself from any chametz that may have been there, which would save 
him from any violation and should render this chametz now permis-
sible. However, the concern is, apparently, that he did not actually do 
so – that his claim is a mere “ha’aramah,” and thus, according to one 
opinion, policy should dictate that the chametz be prohibited regardless.9 

7. See also Rashash and Yachin to Temurah. See the analysis of the distinction in 
Chamudei Yitzchak al HaTorah, Gen. 27:35.

8. Pesachim 2:2.
9. This is the understanding of the Rosh (Pesachim 2:4) and the Tur and Shulchan Arukh 

(OC 448:5). See, however, Resp. Rashba, I, 70, and Chavalim B’Ne’imim, I, p. 66. 
Notably, further, there is some debate as to whether the concern is that this instance 
of bitul was false, or, perhaps, this one was legitimate, but a policy must be enacted 
regarding the possibility of falsehood in the future. While most sources indicate the 
former understanding, Resp. Noda B’Yehudah, kama, OC, 18 (and see also #19) took 
the latter understanding, and thus ruled that it would not make a difference even if 
bitul could be proven, such as if it was performed in front of witnesses, against the 
view of R. Ya’akov Reisher (Torat HaShelamim, 6, and Chok Ya’akov to OC 448). 



xxiv

Letter and Spirit

As the great halakhic decisor R. Moshe Sofer noted in a respon-
sum on the subject,10 the translation of ha’aramah is elusive, as it clearly 
changes from one context to the next, and necessarily, the attitude 
changes with it. Moreover, we are dealing with a moving target to begin 
with, because whether or not the label of ha’aramah should even be 
affixed is generally an open question. This circular phenomenon appears 
repeatedly in the literature: debate over whether a particular approach is 
a ha’aramah, and if it is, if that is a bad thing in the first place. 

Of course, language matters. Regarding this subject, it matters 
even more. It frames the discussion, and may thereby prejudge it. Further, 
as we will see, in a halakhic/philosophical version of the observer effect, 
the judgment may create its own evidence.

See R. Nachman Kahana, Orchot Chaim, OC 448:6 and 18. However, R. Avraham 
Zvi Hirsch, Resp. Brit Avraham, OC, 30, understands differently, and suggests that 
the ha’aramah concern here is not to a false bitul, but that one will rely only on bitul 
and neglect the full responsibility.

10. Resp. Chatam Sofer, OC 62.


